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Between
(hereinafter "LEONI")
and
(hereinafter Supplier")
(individually or collectively hereinafter "Party" or "Parties")
the following Agreement is concluded:
1   Subject of this Agreement
1.1   The Parties intend to negotiate the possibilities to enter into a cooperation with regard to supplies and deliveries respectively the provision of services and works from the Supplier and its Affiliates to LEONI and its Affiliates and, if applicable, to enter into such a cooperation (hereinafter “Purpose”).
1.2   Both during negotiations and during a possible cooperation, it is anticipated that the Parties may disclose Confidential Information of a technical and/or commercial nature to each other. In order to exclude the possibility of misuse of such Confidential Information, the Parties hereby agree and enter into the following agreement (hereinafter “Agreement”).
1.3   This Agreement shall apply to the Supplier and its Affiliates (collectively or individually hereinafter “Supplier”) and for LEONI and its Affiliates (collectively or individually hereinafter “LEONI”). This also includes all future Affiliates of the Parties. Each party may at any time request from the respective other Party a list of its Affiliates.
1.4   The Supplier warrants and is responsible for that the Affiliates of the Supplier accept the terms and conditions of this Agreement as legally binding and obligatory. The risk of non-acceptance lies with the Supplier. Therefore the Supplier shall be liable for breaches of this agreement on behalf of its Affiliates. 
2   Definitions
2.1   Confidential Information shall mean any information and data (including but not limited to technical or commercial data, documentation or knowledge, descriptions, manuals, software programs, instructions, technical, scientific and economical know-how, operating procedures, methods, valuation results, business or technical plans and offers, and/or samples) that the Parties or its Affiliates exchange in connection with the Purpose or which they become aware of in the context of the cooperation (e.g. at factory tours), notwithstanding if such information is the property of the Parties, of an Affiliate of a Party, or of Third Parties (e.g. the customer of LEONI), and regardless of the type and form of the transfer or disclosure of information. 
Confidential Information also comprises all copies of said information and data, as well as any extracts and summaries thereof.
2.2   Affiliates are legal entities, which exercise direct or indirect control over a Party of this Agreement (“parent companies”), or which are controlled directly or indirectly by a Party or its parent company. Control or Controlling shall mean to have, directly or indirectly, at least 50% of company shares or voting rights.
3.   Duty of non-disclosure; limited use
3.1   In respect of any item of Confidential Information of the Disclosing Party, the Receiving Party hereby agrees 
a)         to keep all Confidential Information confidential; 
b)         to use it exclusively for the Purpose of this Agreement;
c)         not to disclose it in any way or form to any Third Party without the prior written consent of the Disclosing Party. However, Confidential Information may be disclosed by LEONI and its Affiliates without the requirement of written consent of the Supplier to potential and actual customers of LEONI to the extent necessary for the Purpose, in particular for the initiation or maintenance of contractual relationships with these customers. In the event of such Third Party disclosure, the respective Third Party must be bound by written terms of confidentiality to an extent substantially similar to those obligations imposed on the receiving party under this Agreement.
3.2   Disclosure of Confidential Information by the Receiving Party to its own Affiliates is permitted, but only if such Affiliates
a)         reasonably need to know such Confidential Information for the Purpose and
b)         have been notified of the obligation of confidentiality under the terms of this Agreement. 
3.3   Confidential Information may also be disclosed to such employees of the Parties, of the Affiliates of the Parties and of Third Parties but only if
a)         such employees reasonably need to know such Confidential Information for the Purpose;
b)         such employees are bound to written terms of confidentiality to an extent substantially similar to those obligations imposed on the Receiving Party under this Agreement and
c)         the requirements for the disclosure of the Confidential Information to the respective companies or Third Parties are fulfilled (if applicable).
3.4   The Receiving Party shall notify the Disclosing Party in writing of any unpermitted use or disclosure of the Confidential Information of the Disclosing Party of which it becomes aware.
4   Exceptions
4.1   The obligations under Section 3 of this Agreement do not apply to Confidential Information of the Disclosing Party that 
a)         was in the Receiving Party`s lawful possession without obligation of non-use or non-disclosure prior to receipt from the Disclosing Party;
b)         is at the time of disclosure already in the public domain or subsequently becomes available to the public through no breach of this Agreement by the Receiving Party;
c)         is lawfully obtained by the Receiving Party from a Third Party, unless the Receiving Party is aware or should have been aware that such Third Party is in breach of any obligations to the Disclosing Party relating to such information;
d)         has been developed by the Receiving Party independently of and without use of or reference to such Confidential Information; or
e)         has been approved for release in writing by the Disclosing Party for disclosure in a specific instance. 
4.2   The Party seeking benefit of one or multiple of the aforementioned exceptions shall bear the burden of proof regarding the respective requirements thereof.
4.3   Each Party has the right to refuse acceptance of information prior to the disclosure thereof. Information which is transferred despite such a refusal is not covered by the confidentiality obligations of this Agreement.
 
5   Duty of disclosure
The Receiving Party may disclose the Confidential Information of the Disclosing Party if the Receiving Party is obligated to do so by any ruling of a governmental or regulatory authority or court order or mandatory law. Such disclosure is only permitted, if the Receiving Party notifies the Disclosing Party of such ruling without undue delay and supports the Disclosing Party in seeking assurance that its Confidential Information will be treated confidentially. Such disclosed Confidential Information must be marked as “Confidential”.
6   Exclusion of warranty and liability
Each of the Parties agrees that any Confidential Information disclosed hereunder is made available “as is”. Any warranty or liability with respect to the quality of such Confidential Information, including but not limited to the correctness, freedom from errors, non-infringement of third party rights, completeness, and/or fitness for the Purpose of such Confidential Information is  - to the extent legally permissible  - hereby excluded. The Receiving Party understands and acknowledges that neither the Disclosing Party nor any of its officers, employees, shareholders, affiliates, or agents makes any representation or warranty, express or implied, as to the accuracy or completeness of the Confidential Information.
7.   Exclusion of license rights; Economic use and imitation (Reverse engineering)
7.1   Any Confidential Information which has been disclosed to the Receiving Party remains the property of the Disclosing Party.
7.2   No Licenses and/or any rights of use are either expressly or implicitly granted by this Agreement.
7.3.   Especially, the Receiving Party shall not be entitled to file for patents or other statutory protection using any Confidential Information of the Disclosing Party received hereunder. In addition, the disclosure of such Confidential Information does not constitute any rights of prior use for the Receiving Party.
7.4.   If and to the extent that nothing to the contrary results from the Purpose of the cooperation of the Parties, the Receiving Party shall refrain from any economic misuse or imitation of the Confidential Information and shall not be permitted to obtain trade secrets by observing, examining, dismantling, testing or the like a product or object provided to them by the Disclosing Party, so-called reverse engineering within the meaning of Section 3 (1) No. 2 of the German Trade Secrets Act (GeschGehG). If a Party nevertheless obtains trade secrets in this way, the obligation of confidentiality shall continue to apply to them. No rights of use shall arise in respect of the trade secrets.
8   Information security
The Parties have to take appropriate information security measures that at least comply with the requirements of the VDA ISA catalog or ISO / IEC 27001. The Parties should verify this at the request of the respective other Party, e.g. through appropriate evidence (e.g. TISAX).
9   Liability for Affiliates and consultants/sub-contractors
Each Party shall be liable for breaches of this Agreement by its Affiliates (even if an Affiliate ceases to be an Affiliate), its consultants, its subcontractors or other Third Parties, as well as its employees.
10   Term and Termination
10.1   This Agreement is effective as of the date of last signature hereunder and shall remain valid for an indefinite period of time.
10.2   The Parties may terminate this Agreement without cause (ordinary termination or termination for convenience) at any time to the end of a calendar month by providing a three (3) months' prior written notice to the respective other Party. Every termination must be made in writing to be valid. With respect to LEONI, only LEONI Bordnetz-Systeme GmbH, Flugplatzstraße 74, 97318 Kitzingen is entitled to receive a termination notice with respect to this Agreement which will take effect for all LEONI Affiliates to this Agreement.
10.3   The Parties' right to terminate this Agreement for cause (extraordinary termination or termination for cause) remains unaffected. Every termination must be made in writing to be valid.
 10.4   However, the obligations arising from this Agreement with respect to the Confidential Information received hereunder during the term of this Agreement shall survive termination for a period of four (4) years. To the extent statutory property rights provisions apply for Confidential Information (e.g. for trade and business secrets), the post contractual obligation of confidentiality shall extend in accordance with such statutory provisions.
11   Return of Confidential Information
11.1   Upon request of the disclosing Party all of its Confidential Information in tangible and/or electronic form disclosed to the receiving Party hereunder, as well as any copies thereof, shall be returned or destroyed at the discretion of the disclosing Party. Within fourteen (14) days of its receipt of such request, the receiving Party shall either
a)         return such Confidential Information, or
b)         confirm the destruction thereof in writing.
11.2   The obligations of return and/or destruction do not apply for 
a)         copies of a Disclosing Party's Confidential Information electronically stored as a matter of routine information technology backup routines of the Receiving Party, but only to the extent that such copies are not otherwise accessible and are not used for any purpose other than backup and/or archiving of data, or for
b)         copies of such Confidential Information which are stored only for purposes of evidence or for the fulfilment of statutory archiving and record-keeping duties; 
provided however, in each case, that such Confidential Information and/or any copies thereof retained in accordance with (a) and (b) above in this subparagraph shall be subject to an indefinite confidentiality obligation in accordance with the terms and conditions set forth herein.
12   Place of Performance, Jurisdiction and legal venue, Arbitration Clauses
12.1   Place of Performance under meaning of contract law shall be Kitzingen, Germany, unless otherwise agreed.
12.2   In the event that the Supplier and LEONI both are located in a member state of the European Union, in Switzerland, Norway, Iceland, the United Kingdom, Mexico, Montenegro, Singapore or Ukraine, the German courts shall have exclusive jurisdiction for all disputes brought forward by one of the Parties against the other Party arising either directly or indirectly in connection with or related to the supply of Products and irrespective of the nature of claim whether contractual or tortious in nature. Within the German jurisdiction, the Parties shall exclusively bring a dispute before the English-speaking chamber for commercial matters at the district court of Frankfurt/Main, Germany.
12.3   In the event that the Supplier and/or LEONI is/are located in the People´s Republic of China, claims shall exclusively be filed at Shanghai International Economic and Trade Arbitration Commission (also known as the Shanghai International Arbitration Center; previously known as the China International Economic and Trade Arbitration Commission Shanghai Commission, “SHIAC”) under SHIAC's then valid arbitration rules and in lieu of Shanghai, the People's Republic of China. The seat of arbitration shall be at the location of the competent court. The same applies for the hearing. The number of arbitrators shall be three. Each Party is entitled to appoint one arbitrator. The third arbitrator, who shall act as the chair of the arbitral tribunal and who must be a fully qualified lawyer, shall be selected by the other two arbitrators. The language of the tribunal shall be English if not agreed otherwise by the Parties. Applicable substantive law shall be German law to the exclusion of any rules of the conflicts of laws and CISG (see Section 12.5 hereinafter). The decision of the arbitral tribunal shall be final and binding on the Parties.
12.4   In all other cases than those described in Sections 12.2 and 12.3 above, claims shall exclusively be filed at an arbitral tribunal under the Rules of Conciliation and Arbitration of the International Chamber of Commerce, in lieu of the ordinary courts; such arbitral tribunal shall be composed in Frankfurt/Main, Germany. The number of arbitrators shall be three. Each Party is entitled to appoint one arbitrator. The third arbitrator, who shall act as the chair of the arbitral tribunal and who must be a fully qualified lawyer, shall be selected by the other two arbitrators. The language of the tribunal shall be English if not agreed otherwise by the Parties. 
12.5   The law of the Federal Republic of Germany shall apply exclusively to the exclusion of any rules of the conflicts of laws. The UN Convention on the International Sale of Goods of 11 April 1980 (CISG) shall not apply. 
12.6   The Receiving Party hereby acknowledges that breaches or the threat of violations of this Agreement may cause irreparable damage to the Disclosing Party, which entitles the non-breaching Party to seek equitable relief in the form of a temporary restraining order or preliminary injunction in addition to all other legal and equitable remedies.
13   Transferability
Neither Party shall assign or transfer any rights or obligations under this Agreement, either in whole or in part, without the prior written consent of the other party, except that either party may assign the Agreement without such consent to its successor in interest by way of merger, acquisition or sale of all or substantially all of its assets.
14   Remedies in case of violation of confidentiality
14.1   Each Party acknowledges that its obligations set forth in this Agreement are necessary and reasonable in order to protect the Disclosing Party and its business. Each Party furthermore expressly acknowledges that due to the unique nature of the Confidential Information, monetary damages may be insufficient to compensate the Disclosing Party for any breach by the other Party of its covenants and agreements set forth in this Agreement.
14.2   The Parties are aware that the breach of business secrets is punishable under Section 23 of the German Trade Secrets Act (GeschGehG).
14.3   If the Parties infringe their duties to secrecy in whole or in part they shall be liable for the damages (including any cost of bringing an action) arising directly or indirectly from this and be entitled to  seek equitable relief in the form of a temporary restraining order or preliminary injunction or specific performance and other injunctive relief to enforce the terms of this agreement in addition to all other legal and equitable remedies. against the threatened breach of this Agreement or the continuation of any such breach by or attributable to the Receiving Party, without the necessity of proving actual or impending damages.
14.4   Furthermore one of the parties shall be liable to indemnify the Disclosing Party against any loss or harm, including but not limited to attorneys' and other legal fees, arising out of or in connection with any breach or enforcement of the Receiving Party obligations under this Agreement or the unauthorized use or disclosure of the Discloser's Confidential Information by the Receiving Party or by Third Parties which have had access to the Confidential Information through act or failure to act by the Receiving Party, no matter if such access was permitted under this Agreement or not. Nothing in this Agreement shall be interpreted as to exclude or limit direct claims or legal action by the Disclosing Party against any Third Party.
15   Miscellaneous
15.1   This Agreement does not constitute any obligation for the Parties to enter into collaboration and/or other business relationship, or to disclose any particular information.
15.2   The export of Confidential Information disclosed under this Agreement may be prohibited by law or require governmental approval. Each Party shall observe the respective national and international laws, and other legal regulations that are applicable for the use and disclosure of Confidential Information exchanged pursuant to this Agreement, especially the applicable export control regulations and sanction schemes.
15.3   Any reference herein to the written form also includes e-mail, fax, EDI, and other documents provided in text form.
15.4   If any provision of this Agreement is declared or found to be unenforceable or invalid, the validity of the remaining provisions shall not be affected thereby. The Parties will agree upon a provision to replace the ineffective provision that approximates as closely as possible the economic intent of the ineffective provision. All modifications, adjustments, alterations and amendments to this Agreement or additional terms and conditions are valid or binding only if agreed upon in writing. This also applies to the cancellation of this written form requirement.
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